DISTRICT OF COLUMBIA

OFFICE OF ADMINISTRATIVE HEARINGS

APPLETREE INSTITUTE FOR 


)

EDUCATION INNOVATION,


)




Petitioner,


)



v.




)
Case No. CR-07-100087

DISTRICT OF COLUMBIA


)

DEPARTMENT OF CONSUMER AND 
)

REGULATORY AFFAIRS,


)




Respondent.


)

REQUEST OF ADVISORY NEIGHBORHOOD COMMISSION 6A TO INTERVENE

Before Stephen M. Wellner, Administrative Law Judge

Report of attempt to obtain consent of all other parties to the relief requested below, as required by OAH Rule 2812.5:
David Holmes (“Holmes”), for and on behalf of District of Columbia Advisory Neighborhood Commission 6A (“ANC 6A”), sought on January 30, 2008, to obtain consent from AppleTree Institute for Education Innovation (“AppleTree”) and from District of Columbia Department of Consumer and Regulatory Affairs (“DCRA”), for ANC 6A and Holmes to be granted intervener status in Case No. CR-07-100087.  The permission was requested by telephone.  AppleTree has declined consent.  No response has yet been received from DCRA.


Holmes, for and on behalf of ANC 6A, requests leave to intervene in the instant proceeding.  In support of the request, Holmes shows as follows:

I.  Holmes is the elected Commissioner for ANC 6A Single Member District (“SMD”) 6A03.  As such, he is authorized to represent SMD residents in actions affecting them.  Holmes and Nicholas Alberti (the elected Commissioner for ANC 6A04) are designated to act on behalf of ANC 6A in this filing by a motion authorizing Mr. Holmes and Mr. Alberti to represent the ANC in all matters relating to the permits given to AppleTree Institute, and giving them the power to appeal to the Office of Administrative Hearings.  They have the authorization to appeal the issuance of the permits, and to appeal the permits themselves.  The motion passed without objection with a quorum present at a properly noticed public meeting of ANC 6A.

II.  The instant appeal arose from a continuing dispute between Petitioner AppleTree and Respondent District of Columbia Department of Consumer and Regulatory Affairs (“DCRA”).  Thus, on about November 15, 2007, Linda Argo, Director of DCRA (“Argo”), revoked a construction permit issued to AppleTree pertaining to property located at 138-140 12th Street NE in the City of Washington, DC (“138 12th”).  On November 30, 2007, AppleTree appealed Argo’s revocation to this administrative court.

III.  138 12th , which is the only site at issue in the instant proceeding, is within the physical bounds of ANC 6A and Single Member District (SMD) 6A03.   Holmes is the elected representative of 6A03.  As such, Holmes must represent the interests of his constituents in matters arising from municipal actions undertaken by the District of Columbia.  This request to intervene is made pursuant to Holmes’ statutory responsibilities just described, and reflects the concerns of persons residing within ANC 6A that their interests in the outcome of the instant proceeding might not be adequately vindicated by the existing parties herein without Holmes’ participation as the representative of the citizens most directly affected.

IV.  ANC 6A has consistently, throughout the convoluted history of the underlying case, taken the position that 138 12th Street is an inappropriate site for the use that AppleTree wishes to devote to it.  That position is consistent with DCRA’s revocation of the erroneous Permit whose issuance is the subject of this proceeding.  Accordingly, Holmes and the ANC are aligned with DCRA’s action and seek an outcome herein vindicating that action.

Nevertheless, the undersigned has reason for concern that intervention by ANC 6A is necessary, as discussed below:

V.  Thus, as required by OAH Rule 2816.2, we now show that, absent intervention, representation of our interests herein may be inadequate, for the following reasons:

Advisory Neighborhood Commission 6A (ANC) and David Holmes, Single Member District 6A03, request leave to intervene in the instant proceeding on behalf of their constituents.  The Commissioners of ANC 6A have been elected for two-year terms, to represent the citizens of the northeast part of Ward Six.  Holmes and Commissioner Nicholas Alberti (ANC 6A04) are authorized to act in this matter by a motion adopted at a regularly scheduled, appropriately-noticed meeting by a majority vote taken with a quorum present.  That motion authorizes Holmes and Alberti, “to represent the ANC in all matters relating to the permits given to AppleTree, and give them the power to appeal to the Office of Administrative Hearings.  They have the authorization to appeal the issuance of the permits, and to appeal the permits themselves.”

ANC 6A has been uniquely involved in this Permit and its revocation.  After expressing concern to the Plaintiff about the inappropriateness of the site for a school, the ANC sought assistance from the Office of Planning for a change in zoning regulations.  Two different changes in the rules were subsequently adopted by the Zoning Commission.  After an adverse ruling from the District of Columbia’s Board of Zoning Adjustment (BZA) based on a loophole the BZA felt they had discovered, ANC 6A successfully sought yet another change in zoning regulations closing the perceived loophole.  ANC 6A requested reconsideration of the BZA decision, and was denied.

ANC 6A notified the Department of Consumer and Regulatory Affairs (DCRA) as each of these zoning regulations became effective.  It also informed the DCRA and the District Department of the Environment (DOE) of the potential for hazardous dust and runoff from this site once the asphalt surface of the rear yard is opened for construction, and of the necessity for an environmental review by the DOE.  The instant revocation of the Permit occurred only after communication by the ANC’s Chair, Joseph Fengler, to Director Linda Argo, notifying her of the issuance of the Permit.

As recently as December 20, 2007, the Superior Court for the District of Columbia ordered the defendants in “Tingling-Clemmons et al v. Fenty et al”, to comply 
with the Advisory Commission Act, D. C. Code §§ 1-207.38, 1-309.  The Advisory Commission Act requires the Mayor and other government entities to give great weight to the issues and concerns raised by the initiating Commission, with “explicit reference to each of the Commission’s issues”.  Throughout the permitting process for 138 12th Street, NE, the ANC has exercised due diligence in asserting the concerns of, and protecting the health and safety of, its citizens.  While ANC 6A does not assert that the OAH is bound by the “great weight” requirement of the Advisory Commission Act, it urges the Court to let its independent voice be heard in this matter. 

Statement of Issues

The circumstances surrounding the issuance of Permit Number 89587 remain unclear.  This request for intervention proceeds from a doubt that the DCRA will adequately, in a public forum, reveal either the full circumstances surrounding their failure to adequately evaluate the need for an environmental impact statement, or the actions of the employee responsible for the Permit’s wrongful issuance.  Therefore ANC 6A and Holmes ask to become an intervener to ensure full discovery.

The interplay between the DCRA and the DOE over the investigation of probable toxic waste and polluted soil needs to be developed to understand why a DCRA clerk, if there was no malfeasance, felt that that DOE or DCRA concerns about this matter had been resolved.  In addition, the low construction estimate provided in the permit application, $1,250,000, was never accurate, and is contradicted by AppleTree’s own website.  There AppleTree asserts the build-out costs are $2,300,000, far above the level necessary to trigger an environmental review.  The trigger point is currently about $1,500,000.  An Environmental Impact Screening Form would have been required, if an accurate construction estimate had been provided.  DCRA failed to investigate whether the construction cost estimate provided by AppleTree was reasonable.  Revocation is appropriate because of these unresolved issues.  The case reveals deficient action by both DCRA and AppleTree, and ANC 6A and Holmes assert they require intervener status, since the full protection of their interests cannot be left to DCRA.

Director Argo assured ANC 6A at a public meeting that she personally told Russ Williams of the AppleTree Institute that there were two problems that had to be dealt with before AppleTree could get their permit.  AppleTree therefore was well aware that the permit could not be issued until these matters were resolved.  Yet somehow a way was found to circumvent both the Director’s prohibition and an electronic hold placed by the Zoning Administrator on the Department’s electronic permit processing facility.  ANC 6A and Holmes wish to discover how this unauthorized action, in defiance of the plainly written orders to be found on the DCRA electronic permitting facility, occurred.  Full exploration of that irregular action requires that ANC 6A and Holmes be permitted to intervene.

 

Permit Number 89587 was issued in defiance of several recently promulgated regulations by the Zoning Commission.  These changes became effective before the issuance of the Permit.  By regulation, if a permit is incomplete, it must conform to the zoning regulations in effect as of the date of issuance, which the proposed construction patently does not.  Since the Permit had not been perfected at the time of the BZA ruling, with at least two discipline’s review not yet completed, the Permit is validly revoked.  The failure to surrender the revoked Permit may well be motivated by an anxiety to avoid an environmental review and to circumvent the application of the new regulations.  A successful assertion in this Court that the BZA ruling is fully effective, despite the lack of the Zoning Administrator’s approval and the non-completion of an environmental impact statement, allows them to reopen an window of opportunity that had been closed by the three new regulations.  No longer would AppleTree be forced to seek zoning relief through a public hearing process, the prospect in front of them at the moment.

Statement of the Case

Years of public controversy, several changes in zoning regulation, the forced departure of a city employee, and the failure of individuals to be confirmed by the City Council are attributable, in part, to the attempted establishment of a public charter school at 138 12th Street, NE.  The surrounding neighborhood and its ANC have been appalled at the inappropriate choice of a location – bounded by three fast one-way commuter streets, without adequate playground or exercise facilities, on a narrow street, sharing common walls with residences, a full two blocks away from a playground (across busy East Capitol Street), and to be built within a block of a competitive newly-established child development center at Maury Elementary School.

The DCRA issued the Permit either by inadvertence or staff malfeasance.  It proceeded immediately to request the return of the Permit, and failing in that request, appropriately revoked the Permit.

Neither the Environment nor the Zoning disciplines had been cleared until, apparently with a single keystroke, those disciplines and the Historic Preservation discipline were cleared, and the Permit issued late in the afternoon.

It is not within the power of DCRA or its employees to set aside zoning regulations then in force.  The Permit cannot be validly issued in defiance of Zoning Regulation §3202.6 (see below).  Moreover, DCRA has, to this date, not received sufficient information to adequately evaluate the requirements of the Environmental Discipline.  This failure comes from the Petitioner’s failure to accurately state the true build-out costs in the original application, avoiding an early resolution of any environmental remediation issues.  Even if the limited BZA decision with regard to parking were relevant, a permit cannot be issued if the application is lacking sufficient information to show that it complies with the Zoning Regulation “…that all application for building permits shall be accompanied by the plans and other information required by §3202.2, which shall be sufficiently complete to permit processing without substantial change or deviation”, 11 DCMR §3202.6.
Facts

1. AppleTree Institute repeatedly referred to the building as a "commercial" building from the time they bought it until they applied for a building permit.  From that time AppleTree has described the facility as an "assembly hall."  Obviously the mention of “commercial” would raise the level of attention of those charged with environmental protection to a greater degree than “assembly hall”.  It seems likely that this nomenclature sought to evade an environmental study.

2. Pursuant to the Environmental Policy Act Regulations (Title 20 DCMR, Ch. 72), no agency is permitted to issue a license, permit, certificate or authorization until the environmental impact review is complete.

3. D. C. Law 8-86 “District of Columbia Environmental Policy Act of 1989” requires that an Environmental Impact Statement be prepared whenever a proposed ‘major’ action is likely to have substantial negative impact on the environment.  A ‘major’ action is defined by D.C. Law 8-86 as a project that costs over 1 million dollars based on 1989 dollars adjusted annually according to the Consumer Price Index.  One million dollars in 1989 is currently equivalent to 1.64 million dollars.

4. Rules promulgated by DCRA currently require that applicants complete an Environmental Impact Screening Form (EISF) whenever the total cost of the project exceed 1.5 million dollars, if the project will dispose of hazardous substances as defined in 20 DCMR §7200, or will produce emissions of air pollutants. 

5. Based on the plans submitted with the application, a realistic estimate of the total cost to demolish and rebuild the interior and to construct a large addition suitable for use as a public charter school will be in excess of 2 million dollars.  This figure is supported by the petitioner who, in a public statement posted on their website (http://www.appletreeinstitute.org/aboutUs/mediaRoom/12thStreetNEFAQs.cfm), provides the following assessment of the cost:

Q. How much will the project cost?
AppleTree Institute purchased the building from the Knights of Saint John and Ladies Auxiliary for $1,500,000. Total renovation and soft costs are $2,300,000. (Emphasis added)


6. AppleTree Institute reported the total cost of the project as only $1.25 million on its application for build permits.  Hence, this figure dramatically understated the true cost of this project.  If DCRA had itself adequately evaluated the total project cost, as reflected by the project plans, it would have recognized the discrepancy between a realistic estimate of the total cost and the estimate reported by the applicant.  Instead, DCRA erroneously relied on the total cost figure reported to it by the applicant, thereby wrongly relieving AppleTree of the obligation to file an Environmental Impact Screening Form (EISF).  The EISF is designed to help District government agencies determine whether or not a project would likely result in adverse environmental impacts during its construction phase.

AppleTree should not be permitted to gain benefits by their provision of erroneous and inadequate information to the DCRA and the DOE.  Reversing the revocation would reward them for their failures.

7. The opening of the asphalt surface at the rear of 138 12th Street, NE, poses a potentially serious risk to the health of the neighborhood, and its children in particular.  (138 12th Street is a rowhouse neighborhood.  The rear yard opens onto an alley shared with, and in close proximity to, the rowhouses of 11th Street.)  It is unconscionable that any DCRA employee would short-circuit the environmental protections for the neighborhood by the premature clearance of the environmental discipline.  It is even more improbable and unconscionable that AppleTree Institute, professionally involved with young children, would prevent a full analysis by failing to go through the full permit review process through the use of the instant appeal.

8. The project will almost certainly require the disposal of hazardous materials.  The removal of the asphalted surface will likely expose underlying harmful material, and the planned excavation could subject neighbors to toxic dust, if not performed properly.  138 12th was built for the offices and vehicles of Steuart Petroleum and used for that purpose until sometime in the mid-1960s.

9. While Steuart Petroleum occupied the property, vehicles were fueled from the site and, from the first decades of the last century, they operated a substantial workshop for repair and maintenance of company vehicles in the rear yard.  The workshop would inevitably have produced spillages of petroleum distillates.  There was little concern in those early years of internal combustion engines for the environmental damage caused by oil, gasoline, and highly refined motor and gear cleansers dumped into the soil.  (See accompanying statement and vita by W. Stan Lewis, attachment 1).

10. The workshop was razed in approximately 1969.  The entire rear yard was then paved for parking which encapsulated whatever environmental hazards may be present.  This damage occurred prior to the enactment of current environmental laws.  The only discovery done by AppleTree Institute appears to be small holes dug close to the current structure, not at all near the location of the repair facility at the rear of the yard.

11. The Permit was issued in defiance of several recently promulgated regulations by the District of Columbia Zoning Commission.

12. These changes became effective before the erroneous issuance of the Permit.  By regulation, the Permit must conform to the zoning regulations in effect as of the date of issuance, which the proposed construction patently does not.

13. Title 11 DCMR §401.3, as recently amended by Z. C. Order No. 06-06 (Charter Schools Test Amendments), stipulates that a property to be used as a ‘public school’ have a minimum lot size of 9,000 square feet and a minimum lot width of 120 feet.

14. Furthermore, Title 11 DCMR §401.1, as recently amended by Z. C. Order No. 07-03 (Minimum Lot Dimensions in the Residential Districts), stipulates that, even though the lot and building existed prior to 1958, it must meet the minimum lot area and minimum lot width requirements of §401.3 if the building is being converted to a use that requires more lot area and lot width than is on the building’s lot.

15. The lot area and lot width required for the conversion of use to a ‘public charter school’ is larger than that available on the lot at 138 12th St. NE.

16. It is not in the power of the DCRA to issue a valid permit in defiance of zoning regulations.  Petitioner AppleTree asserts that the Zoning Regulations promulgated by Z.C. 07-03 and 06-33 do not apply and that the building permit application should be processed according to the Zoning Regulation in effect on July 25, 2007, which is earlier than the effective date of Z.C. 07-03
.  That assertion is in error, as discussed below
. 

17. A permit cannot be issued if the application is lacking sufficient information to show that it complies with the Zoning Regulations of 11 DCMR – “Provided, that all application for building permits shall be accompanied by the plans and other information required by §3202.2, which shall be sufficiently complete to permit processing without substantial change or deviation”, 11 DCMR §3202.6.

18. The Permit was issued in defiance of specific prohibitions set by the Zoning Administrator, and of an electronic notice on the DCRA electronic permitting facility that the application must be returned to the Administrator before issuance.  The facts of how these holds were dismissed late on a Friday afternoon are still to be publicly explicated.  Three disciplines and the Administrator’s required final approval appear to have been cleared in a single keystroke by a person unknown to ANC 6A.  The facts of this matter need to be developed.  Holmes and ANC 6A fear that DCRA is not the appropriate determiner of whether or not there was malfeasance in this clearance of the holds.  Embarrassment of DCRA may result from such an investigation.  Holmes and ANC 6A seek to call the appropriate witnesses to determine if this was simply an erroneous and unauthorized act or if wrongdoing took place, to the material detriment of the citizens of ANC 6A.

Summary

In sum, we assert the following principal points: (1) DCRA acted appropriately in revoking Permit Number 89587.  (2) AppleTree’s problems are largely caused by their own failures.  (3) The issuance of the Permit may have been caused by negligence or malfeasance but, in either circumstance, has been appropriately revoked.  (4) Even if the Permit had not been revoked, it would not be in the power of DCRA to issue a permit in violation of regulations.  (5) Intervener status is necessary to develop fully the circumstances surrounding DCRA and DOE actions, and to help protect those most affected, the citizens of ANC 6A.

V. For the reasons stated above, ANC 6A and Holmes respectfully request leave to intervene in the instant proceeding and for leave to participate fully herein in that capacity for all purposes.





Respectfully submitted,





____________________





David Holmes





Advisory Neighborhood Commissioner 





Advisory Neighborhood Commission 6A
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RULE 2816.2 CLAIM OR DEFENSE FOR WHICH INTERVENTION IS SOUGHT

Before Stephen M. Wellner, Administrative Law Judge

As required by OAH Rule 2812.2, David Holmes, for and on behalf of District of Columbia Advisory Neighborhood Commission 6A (“ANC 6A”), avers that he seeks to intervene in support of appellee DCRA’s defense that, because the construction permit in question here was erroneously issued, the DCRA Director correctly revoked the permit. 


Respectfully submitted,


____________________


David Holmes


Advisory Neighborhood Commissioner 


ANC 6A, SMD 6A03
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CERTIFICATE OF SERVICE 


The undersigned hereby certifies that a copy of ANC Commissioner David Holmes’ motion of Advisory Neighborhood Commission 6A to intervene in the instant proceeding has this day been served by first-class mail upon counsel at the addresses listed below:

Mark A. Perry, Esq.


Jason J. Mendro, Esq.

Gibson, Dunn & Crutcher, LLP

1050 Connecticut Ave., NW

Washington, DC 20036

Dennis Taylor, Esquire

Assistant General Counsel

Department of Consumer and Regulatory Affairs

941 North Capitol Street, NE

Suite 9400

Washington, DC 20002





_____________________





David Holmes





Commissioner, Single Member District 6A03 





Advisory Neighborhood Commission 6A





919 Massachusetts Ave, NE





Washington, DC 20002

Dated at Washington this 30th day of January, 2008

� See Attachment 2 – Page two of AppleTree response of 11/30/07, submitted to the OAH


� 11 DCMR §3202.6 – All application for building permits authorized by orders of the BZA may be processed in accordance with the Zoning Regulation in effect on the date those orders are promulgated: Provided, that all application for building permits shall be accompanied by the plans and other information required by  §3202.2, which shall be sufficiently complete to permit processing without substantial change or deviation.
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