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April 20, 2008

Clerk

Office of Administrative Hearings

941 North Capitol Street, Suite 9100

Washington, DC 20002

Re:
AppleTree Institute for Education Innovation v. DCRA & ANC 6A
Case No.: CR-C-07-100087

Dear Sir or Madam, 

This case involves an appeal by AppleTree Institute for Education Innovation (AppleTree) against the District of Columbia Department of Consumer and Regulatory Affairs (DCRA) from the latter’s November 15, 2007 revocation of Building Permit No. 89587, allegedly issued in error.  AppleTree’s appeal is now before Administrative Law Judge Steven M. Wellner for disposition.  I am the elected representative of Single Member District (SMD) 6A03 of Advisory Neighborhood Commission (ANC) 6A.  I, with Commissioner Nicholas Alberti, am the designated representative of the ANC, by motion adopted unanimously with a quorum present.  As such, on January 30, 2008, I submitted a request to intervene herein, on the grounds that ANC 6A and the constituents of SMD 6A03 were concerned that, in the circumstances of the case, their immediate interest in its outcome might not be fully vindicated absent participation by ANC 6A in litigating issues vital to the case.  On March 21, Judge Wellner granted our motion to intervene.
Previously, on March 19, 2008, Judge Wellner had entertained AppleTree’s request for discovery, thereby indicating that discovery was appropriate herein.  ANC 6A is likewise interested in pursuing discovery as it relates to, among other things, the original circumstances surrounding what we believe to be the erroneous issuance of the permit.  I have made attempts to learn from interested persons the status of discovery and of related conversations between the other parties concerning potential “settlement.”  I have not received any response to my inquiries.
Because of my continuing desire to fully participate within the scope of Judge Wellner’s order granting intervenor status to ANC 6A, I called the Office of Administrative Hearings, seeking information that might aid in fulfilling my responsibility as the designated intervenor.  Specifically, I asked about discovery and any discussions that might have taken place regarding “settlement.”  The person answering the phone said that I must address those inquiries in writing, which I now do.

Advisory Neighborhood Commission 6A requests that it be included in any negotiations between the DCRA and AppleTree with respect to the Permit.

ANC 6A’s questions will simply require written responses, and I will rapidly have them available in writing for the Judge and the other parties.  Do I need to formally serve them on the parties, or should I wait for a decision by the Judge at the upcoming status conference?  I request that the Judge set a reasonable term for a response by DCRA and AppleTree.

Some of the questions will go to the possibility of collusion by DCRA staff in the issuance of the permit, and the supposed guarantees and safeguards that should have kept a permit from being issued inadvertently, in defiance of prohibitions within the computerized permitting system, without the signature of the Zoning Administrator, and contrary to Zoning Regulations in effect at the time of the permit’s issuance.

The ANCs have no legal counsel provided to them by the City.  Funds available (for all ANC purposes) are very small.  Consequently I am acting only with the advice of my fellow ANC Commissioners and volunteer help.  It has been only a month since the granting of intervenor status, and I have been delayed in preparing these questions for the other two parties by ill health.  For the past two months I have been under specialist care for eye problems that have prevented me at times from being able to see to read.  Consequently I ask the Court’s indulgence in the delay presenting these questions.

In summary:

1) ANC 6A has not received information about the status of negotiations between AppleTree and DCRA, not even getting its calls for information returned;

2) ANC 6A has not been included in any negotiations, and hereby requests participation from this point forward;

3) On behalf of ANC 6A, I ask for clarification on how best to ask my questions of DCRA and AppleTree in a manner that will not unduly delay the proceedings of this Court;

4) ANC 6A consequently requests at least two weeks delay before any further hearing to allow time for the ANC’s queries to be answered and evaluated.

In this Case, ANC 6A must ask its own questions of the other parties.  Our interests are not congruent with DCRA in several important respects, as was made explicit in the grant of intervenor status.

By and for Advisory Neighborhood Commission 6A,
__________________________________
David Holmes

Commissioner 6A03

Vice Chair of the Commission
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CERTIFICATE OF SERVICE 

By U. S. Mail (postage paid) and by Fax:

The undersigned hereby certifies that on 4/19/08 a copy of Commissioner David Holmes’ motion of Advisory Neighborhood Commission 6A to seek delay of proceedings, pose questions of the other parties in Case #CR-07-100087, and seek clarification of procedure was served by U. S. mail and/or Fax on the following:

Mark A. Perry, Esq.
Lennox Douglas
Jason J. Mendro, Esq.
Building & Land Regulation Admin.
Gibson, Dunn & Crutcher, LLP
941 North Capitol Street, NE, Suite 2000

1050 Connecticut Avenue, NW
Washington, DC 20036

Washington, DC 20002


Fax: 202-530-9626

Dennis Taylor, Esq.
Jill Stern, Esq.
Assistant General Counsel
General Counsel
DCRA
DCRA
941 North Capitol Street, NE, Suite 9400
941 North Capitol Street, NE, Suite 9400

Washington, DC 20002
Washington, DC 20002

Fax: 202-442-9447


__________________________

David Holmes


Commissioner, Single Member District 6A03 


Advisory Neighborhood Commission 6A


919 Massachusetts Avenue, NE


Washington, DC 20002


holmes.anc6a03@gmail.com

Dated at Washington this 19th day of April, 2008
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