Additional Requested Submission from ANC 6A on BZA 17214 (721 H Street, NE)

On October 12, 2004, BZA requested additional information relating to ANC 6A’s appeal of the administrative decision to issue a certificate of occupancy for a “restaurant” at 721 H Street, NE. 
BZA asked the parties to submit interpretations of the “fast food restaurant” definition at section 199.1 relating to customer queuing area and baseline floor space. The relevant portion of the definition reads as follows: “A restaurant will be considered a fast food restaurant if the floor space allocated and used for customer queuing for self-service for carry out and on-premises consumption is greater than ten percent (10%) of the total floor space on any one (1) floor that is accessible to the public. . . .”

ANC 6A asks BZA to consider the following points:

1. It is reasonable to calculate the percentage of floor space for customer queuing against the publicly accessible floor space on any one floor. In this interpretation, the phrases “any one (1) floor” and “that is accessible to the public” both modify “total floor space.” If the calculation were meant to be made against total floor space, the definition could end after the phrase “total floor space” without need for the additional modifying language. This interpretation is consistent with DCRA’s own Eating Establishment Affidavit, which asks applicants “What percentage of the floor space that is accessible to the public on any one floor will be used for queuing self-service for carry-out or on-premises consumption?”
Based on the attached diagram, publicly accessible floor space is calculated at 907 square feet of the 1521.1 square feet of total floor space. Publicly accessible floor space includes all areas to which customers have a reasonable expectation of routine access, such as the queuing area, the seating area, the restrooms, and any corridors.

2. Even if the calculation of customer queuing area is made against total floor space, DCRA still should have determined that the customer queuing area at 721 H Street, NE is greater than 10%. The attached diagram uses the measurements presented by DCRA in the October 12, 2004 hearing. As shown in the diagram, Area B is more than 10% of either the publicly accessible floor space (231.8 of 907 sf, or 25.6%) or the total floor space (231.8 of 1521.1 sf, or 15.2%). As discussed in testimony and cross-examination, Area B is the open space bounded by service counter, the tables used for on-premises consumption, and the front wall. There are no physical barriers or significant visual cues (ropes, rails, additional tables, floor markings, etc.) that would restrict the queuing area to anything less than the full area shown as Area B. Using the same reasoning, Areas A and C, as well as the small triangular area in front of the counter, could also be reasonably considered to be part of the queuing area. However, Area B alone is sufficient to exceed the customer queuing area criterion whether measured against total floor space or publicly accessible floor space. This is evident from the original floor plan (with a labeled “sales area”) which DCRA should have consulted in issuing the certificate of occupancy and from DCRA’s subsequent inspection of the premises.
The lessee has argued that a sign hanging from the ceiling over one of the cash registers that says “Order Here” defines the customer queuing area. This sign, however, only defines the point at which an order is placed, not the area in which customers wait to order or be served. 
DCRA has argued that a 3-foot invisible corridor through Area B should be excluded from the customer queuing area since it may be considered part of an exit pathway that is required by the building code. This argument is weak since 1) the pathway is not marked or delineated any differently than the rest of the queuing area, 2) there is no zoning-based reason that open space cannot serve as both an exit pathway and a queuing area (in fact, DCRA’s calculations included the area immediately in front of the front door (presumably an exit) as part of the queuing area), 3) customers queue for self-service ice and soda while standing in the area designated by DCRA as an exit pathway, 4) there are no permanent obstructions to prevent the queuing area to be used to exit the premises, and 5) the most direct route to the front door is through the middle of open space that DCRA designated as the queuing area. The circuitous exit pathway claimed by DCRA seems designed to reduce retroactively the size of the customer queuing area below 10 percent rather than providing the most efficient path to the exit.
3. Scrutiny of the queuing area lends further support to the conclusion that facilities for carryout are not clearly subordinate to the principle use providing prepared foods for consumption on the premises. Specifically, the “restaurant” definition states that “In a restaurant, any facilities for carryout shall be clearly subordinate to the principal use providing prepared foods for consumption on the premises.” In this case, the counter that provides carryout service for sandwiches and pizza is perhaps the most prominent feature of the restaurant interior. Although this counter also provides service for on-premises consumption, there is no feature that clearly subordinates carryout to provision of prepared foods for consumption on the premises. Again, this is clear from the inspection and the site plans. As a result, the operation cannot qualify for the approved use of a “restaurant” as indicated on the certificate of occupancy.
Using DCRA’s confusing and convoluted decision rules as presented at the October 12, 2004 hearing will result in more of the same: virtually no establishment will meet the definition of “fast food restaurant.” This will nullify the intent of the zoning regulations to distinguish between restaurants and fast food restaurants and provide a level of review and oversight through the special exception process in the C-2-A zone district. 
ANC 6A asks that BZA overturn the administrative decision of DCRA to issue a certificate of occupancy for this establishment. BZA should clarify the interpretation of the zoning regulations in a way that gives meaning to the special exception requirements for fast food restaurants in the C-2-A zone district. ANC 6A appreciates BZA’s consideration of this appeal.
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