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Good afternoon. My name is Cody Rice. I am an Advisory Neighborhood Commissioner and the Chair of ANC 6A's Economic Development and Zoning Committee. I've been authorized by the ANC to present this appeal. I'd like to thank the Board for hearing this case.


The ANC is appealing an administrative decision of the Zoning Administrator in the Department of Consumer and Regulatory Affairs. We believe that the Zoning Administrator erred by issuing a certificate of occupancy (C76349) with an approved use of “restaurant” in the C-2-A zoned premises at 721 H Street, NE currently occupied by a Blimpie and a Noble Roman's Pizza. We believe that the premises are actually operated as a “fast food restaurant” as defined by section 199 of the zoning regulations. As such, a special exception should have been obtained per section 733 before the certificate of occupancy was issued.

According to section 733.1, a special exception is mandatory for the operation of a “fast food restaurant” in a C-2-A District. As defined at section 199.1, a food-service operation is defined as a “fast food restaurant” if it meets two criteria: 1) the floor space for customer queuing is greater than 10% of the publicly accessible floor space on any one floor; and 2) either a) 60% of the food items are prepackaged or b) the establishment primarily serves its food and drink in disposable containers and provides disposable tableware.


The operation at 721 H St., NE meets this definition. With respect to the first criteria, the queuing area occupies substantially more than 10 percent of the publicly accessible floor space. This is shown in the diagram I submitted on September 24, 2004 and supported by the certificate of occupancy which indicates that only 600 square feet are occupied by the approved “restaurant” use. Furthermore, the facilities for carryout are not clearly subordinate to the principle use providing prepared foods for consumption on the premises, as the definition of “restaurant” requires. The counter providing carryout service is a very prominent feature of the restaurant interior. With respect to the second criteria, the operation provides disposable cups, plates, flatware, and napkins, and serves its food and drink in disposable containers. Having met these criteria, a special exception is required regardless of other activities or uses that may be occurring at the establishment. Certainly, the operation cannot qualify for the approved use of a “restaurant” as indicated on the certificate of occupancy since the explicit definition of that term “shall not include a fast food restaurant” according to section 199.1.


Based on a copy of the certificate of occupancy application materials obtained by ANC 6A and subsequent letters and emails, there is no indication that the Zoning Administrator considered floor plans, queuing area, menus, or operating practices before issuing the certificate of occupancy on May 19, 2004. The application for the certificate of occupancy listed the proposed use of premises as a “restaurant” but the Zoning Administrator did not obtain “eating establishment affidavits” from the businesses to verify the proposed use until late July 2004. Furthermore, if the Zoning Administrator thought the property to be in the R-4 zoned district (as indicated on the certificate of occupancy), it is unclear why a certificate of occupancy for this use would be issued without a variance.


The Zoning Administrator's late attempts to address the concerns about the issuance of the certificate of occupancy actually raised more questions about the operations on the premises than they answered. First, per a letter dated July 22, 2004, the Zoning Administrator found that there are two businesses operating independently on the premises. It is unclear to which operation the existing certificate of occupancy pertains, and whether the other has successfully obtained its own certificate of occupancy. Second, assuming that C76349 pertains to Blimpie, it raises the question of whether the Noble Roman's Pizza should be classified as a “fast food restaurant” or a “food delivery service” (both of which require a special exception in C-2-A zoned areas) since its menu offers delivery and all 30 dine-in seats have already been allocated to Blimpie per the existing certificate of occupancy. If a separate certificate of occupancy has been issued to Noble Roman's Pizza, it is subject, at a minimum, to the same problems identified in this appeal and should also be considered by BZA as part of this appeal.


 ANC 6A believes that C76349 was improperly issued in the absence of a special exception approved by the Board of Zoning Adjustment. Without the special exception, the residents of the area surrounding the property (including many residents represented by ANC 6A) were denied an opportunity to provide input through the special exception process on potentially objectionable aspects of a fast-food restaurant such as inadequate screening, noise, odors, lights, hours, traffic safety, and other conditions. We feel it is important that there is a level playing field for new and existing businesses on H Street, NE and that everyone plays by the same set of rules. ANC 6A asks the Board of Zoning Adjustment to overturn the administrative decision of the Zoning Administrator to issue C76349 until the owner or lessee obtains a special exception for the fast-food restaurant use.


 Thank you.
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