District of Columbia Government

Advisory Neighborhood Commission 6A

Box 75115

Washington, DC  20013  

[image: image1.wmf] 

[image: image2.png]




July 9, 2007
ANC 6A Testimony by Joseph Fengler, Chair

Committee on Public Services and Consumer Affairs

Public Hearing regarding Bill 17-177, the “Noise Control Protection Amendment Act of 2007”
Council Chamber

John A. Wilson Building

1350 Pennsylvania Avenue, NW

Washington DC, 20004

Good Morning.  On June 14, 2007, ANC 6A unanimously voted to authorize me, as Chair of our Commission, to testify in support of the proposed “Noise Control Protection Amendment Act of 2007” as well as to offer specific amendments to improve the pending legislation.

On behalf of the nearly 20,000 residents living in Near Northeast community on Capitol Hill, I want to thank Chairperson Mary Cheh and Councilmember Tommy Wells for introducing the legislation before us today.

I appear before you only armed with common sense and personal experience.  I expect today that you will hear from opponents of the legislation -- that if enacted, it will adversely impact free speech.  Therefore, it is important, at the outset of today’s hearing, to lay the framework for the discussion.
What does the legislation do?  This legislation would make noncommercial public speech measured above 70 decibels (dB) at 50 feet from the noise source a disturbance if the sound was also found to be excessive under the “reasonable person” standard as defined by 20 DCMR 2799.1.  Simply put, anything below 70 decibels at 50 feet would still be exempt from the “reasonable person” standard and anything over 70 decibels at 50 feet would be subject to the "reasonable person" standard.
The legislation does not:
 

1.  Eliminate freedom of speech.  The legislation simply sets a ceiling on the volume level of noncommercial speech at which point if the volume crosses that threshold the underlying “reasonable person” standard contained in 20 DCMR 2799.1 would apply.  
 

In a letter dated February 16, 2007, to Councilmember Cheh and Wells, the District of Columbia’s Office of the Attorney (OAG) states: “…although the compromise bill (Noise Control Protection Amendment Act of 2007) may not provide an optimal level of noise protection for all individuals affected by loud public speaking, we believe it reasonably balances conflicting interests in a constitutionally acceptable manner.  “
I have submitted a copy of that letter for the record.

2.  Prevent the right to assemble.  This legislation does not alter any provision of the DCMR with regard to the right to assemble, gather, protest, or loiter in the city.   
 

3.  Deny a common right in large cities.  In the February 16, 2007, the (OAG) states: “My office has been unable to identify any other major urban jurisdiction that has adopted a similar provision.” 
 

4.  Violate the constitution.  Again from the February 16, 2007 letter, when referring to the 2004 legislation that eliminated all restrictions on noncommercial speech, the OAG states: “Moreover, no such provision is necessary to ensure that a noise regulation passes constitutional muster.  Thus, if the Council were to simply remove this exemption from the definition of a noise disturbance, District residents would be entitled to protection from noise emanating from speech that is unreasonable and excessive…”
 

We need to move beyond generic “bumper sticker” slogans that are designed to detract from crafting a well-balanced solution to the challenge that faces our community.
Improvements to the legislation. 

We offer the following three amendments:
First, Measured Distance.  The 50 foot provision for measuring sound at 70 decibels is simply not enough protection.  To accommodate mixed-use zoning corridors, such as H Street NE, the Act should be amended to state: "50 feet or the closest occupied building".  As a point of interest, on July 1, 2007, the City of New York implemented a new noise law that defines a noise unreasonable if the “operation or use of a personal audio device on or in any public right of way so that sound emanating from such device is plainly audible to another individual at a distance of 25 or more feet from the source.” (Local Laws of the City of New York for the year 2005, number 113, page 19: http://www.nyccouncil.info/pdf_files/bills/law05113.pdf)
I have submitted a copy of this law for the record.  
Perhaps the District of Columbia can look to the City of New York for more innovative approaches to governance beyond management of Public Schools.

Second, Maximum Sound Level.  The EPA established a maximum level for outdoor activity interference at 55 decibels outdoors and 45 decibels indoors.  These are the maximum levels that still permit spoken conversation in the activities of daily living.  A permitted decibels level greater than 55 decibels would be harmful to the hearing of our residents.  We strongly urge the Act be amended stating the maximum sound level be no higher than 55 decibels at 50 feet or the closest occupied building.
To put 70 decibels into perspective, here are some examples:

Normal Conversation
50 to 65 decibels

Midtown Manhattan Traffic Noise
70 to 85 decibels

Vacuum Cleaner at 10 feet
70 decibels

Lawnmower
85 to 90 decibels

Train
100 decibels

When the distance is doubled from a “point” source, the sound level decreases by six decibels (source Minnesota Pollution Control Agency found at http://www.nonoise.org/library/sndbasic/sndbasic.htm#5)


Accordingly, here is how the proposed legislation would work:

· 50 feet at 70 decibels you are standing in Midtown Manhattan Traffic Noise

· At 100 feet the sound level would be 64 decibels which is louder than normal conversation

· At 200 feet the sound level drops to 58 decibels which is equivalent to normal conversation.
This demonstrates how amplified noise travels at sustained levels to drown out normal conversation in residential areas.
Third, Tools, Training and Enforcement.  The relatively few sound level meters are owned by DCRA.  Additional meters should be funded and training should be provided to DCRA inspectors and MPD personnel. The Act should be amended to provide enforcement authority to both DCRA and MPD.

In close, it is my hope that common sense will prevail.  On one hand, the OAG states that this recent act can be struck down without violating any first amendment rights and this would reasonably balance conflicting interests in a constitutionally acceptable manner.   On the other hand, we appear to be the only large city in the nation where noncommercial speech is exempted from the "reasonable person" standard.

We urge you to adopt our amendments and support this bill.
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