

Advisory Neighborhood Commission 6A

Miner Elementary School

Minutes

March 9, 2006

The meeting was called to order at 7:00 p.m.

Present: Commissioners Alberti, Beatty, Borbely, Fengler, Ibangha, Mack, Marshall and Rice.

 1. Approval of agenda

Mr. Rice asked to add one item to the Economic Development and Zoning Committee agenda: a discussion of fast food restaurant definitions.  Mr. Borbely requested that Economic Development and Zoning section be moved ahead of the Alcoholic Beverage and Licensing Committee section on the agenda.  The agenda as amended was approved without objection.

 2. Minutes

The February minutes were moved by Mr. Fengler and approved without objection.

 3. Community Comment

Rev. Samuel Tilley spoke in support of Cluck U Chicken, saying that it was providing jobs for local youth.  Bryce Suderow spoke of the exciting things happening on H Street, and that Cluck U Chicken is part of the revitalization.  He said that three new restaurants were being targeted.  Jordan Washington spoke in support of Cluck U.  

Richard Luna, one of the two ANC-authorized agents for the appeal, said that the ANC is not trying to shut down Cluck U Chicken; Cluck U operates as a fast food restaurant; its website and other literature calls it a high-volume fast-food restaurant; the ANC is trying to push Cluck U into a special exception process so that there can be community comment on sanitation issues, primarily; nobody is trying to shut down Cluck U Chicken; that's a myth; in the appeal, the ANC specifically asks the Board of Zoning adjustment to initiate the special exception process within 30 days of the final order -- and that's to prevent what happened to Blimpie's, where the BZA waited several months. Nobody's trying to shut down Cluck U. We're trying to make the process fast, to minimize harm to anybody, and so that the residents who live near Cluck U can get the special exception protections that they get through the special exception process; we're just asking the city to follow the law.

Douglas Wallace, a resident of 19th Street, said that he understands that carryouts, check cashing places and other establishments can no longer be opened from 3rd to 13th Street on H Street, since October. 

Clarence (???) III, the chef of the H Street Martini Lounge, spoke in support of Cluck U. He said a carryout is a place where you cannot sit down and eat -- where you go in, order your food, and pick it up. A restaurant is a place where you can sit down and have your meal -- brought to you, prepared for you. This Cluck U Chicken is different from other Cluck U Chicken establishments. The owner is working in the community, providing jobs in the community. He said it's four black-owned businesses – and it at least seems like a witch hunt; H Street Martini Lounge also had problems opening up. 

 4. Single Member District Reports

Commissioner Marshall reported that he held his first SMD meeting and 47 people attended, along with Commander Groomes and Captain Brown.  He said that next month there would be a clean-up scheduled for his SMD.

Commissioner Fengler reported that he is still working to resolve the issue of illegal construction at 1124 E Street NE where a six-unit condo is being built in a space zoned for three.  He said that DPW has taken photos at 710 10th Street, across from Sherwood Rec Center, where there has been an application for a curb cut.  He also reported that developers are illegally adding a third floor to a building at 810 F Street, and he is working with DCRA to resolve the issue.  He reported that there is a new 60-90 day “honeymoon” with AutoZone to see if the illegal mechanic activity can be abated.

Commissioner Rice reported that the National Park Service is interested in creating a pocket park at 9th Street and Maryland Avenue NE, and there will be a public meeting at the Northeast Library on Wednesday, April 26, at 7 pm, to discuss it.

Commissioner Alberti reported that he recently received a complaint of illegal construction on the 1400 block of Ames Place.  He also said that he has been approached by some parents who would like to see additional fencing at the kids’ area in Lincoln Park. He said he may try to see if the entire kids area could be fenced in. He also reported that there will be a tree planting at the triangle park at 15th and Constitution NE and asked that anyone interested in helping should contact him.

Commissioner Beatty reported that there had been an arson in her SMD, and the Fire Marshal came out to talk to the community.  She asked anyone who might have information to contact the fire department. She also reported that there have been no new developments on Lovejoy Park, but theh Parks Department says it plans to have all permits completed by mid-March.

Commissioner Borbely reported that fencing, cars and a pay phone have been removed from the used car lot at 14th Street and Maryland -- more and more of that public space is being reclaimed.  He thanked the Hill Rag for highlighting the issue of the tenants  whose insecure front door, at 501 12th St NE,has not been repaired for more than a year, and he hoped that this article would finally inspire DCRA to take enforcement action. He said there is an elderly gentleman in his area whose front steps are falling apart, and he asked for volunteers who might be willing to help.

Commissioner Mack reported that she has met with ACORN about Mr. Gamble’s property.  Mr. Gamble went to the BZA on March 6; the BZA did not grant his special exception. He has until the end of March to resubmit. The BZA wants him to include an additional four parking space. The issue will come before BZA again the first week in April, and he was asking for the ANC’s support.

 5. Officers Reports

Chair

Mr. Fengler asked for volunteers for an ANC 6A team for the Capitol Hill Classic 10K Race on May 21st.  He said that women are particularly needed.

He presented an update on the issues that were discussed with Councilmember Ambrose: the fast food text amendment is still pending; she is working on extending the historic district to protect R-4 zoning; she is aware of the on-going problems with Lovejoy; there has been no action on the question of a police substation or on the noise ordinance.  She voted for the school facilities bill.

He suggested adding DCRA permits for the area, and other city reports, to the ANC 6A website; there was consensus that this was a good idea. 

Treasurer

Mr. Alberti presented the Treasurer’s Report. The report shows that the opening checking account balance was $7,975.18, and that the savings account balance was $4,149.08.    Motions: Mr. Alberti moved that checks for the following amounts be approved individually: $3,000 to Capital Community News (Check #1274); Roberta Weiner (for February minutes) $139.54 (Check #1276); Bode & Grenier, $452.70; and a bank service charge of $3. Mr. Alberti said the check to Bode & Grenier, for legal services, was for a meeting where attorney Douglas Fierberg helped the Committee determine which stores on H Street would fall within the ANC's proposed H Street moratorium on the sale of singles. Mr. Alberti said he would prepare a full accounting of expenditures for legal services for the next meeting. The motions were approved without objection, leaving a checking account balance of $4,379.94, and a saving account balance of $4,150.49. Motion: Mr. Alberti moved to approve the Treasurer’s Report.  It was seconded by Mr. Fengler and approved without objection.  

Motion: Mr. Alberti moved that $600 be approved for copying for ANC materials, and that up to $60 be approved for copying each Committee’s materials and each SMD’s materials for the next month.  The motion was accepted without objection.

 6. Fagon Community Guide

Andrew Lightman, editor of the Hill Rag and the Fagon Community Guide, gave a brief presentation on the Guide and passed out some copies. He said the Guide was being distributed to all ANC 6A residents south of H Street. Commissioners can request a box of guides for any constituents north of H Street.  Mr. Marshall asked why the Guides aren't distributed north of H Street. Mr. Lightman said it was an issue of cost, but that next year they will be distributed north of H, too.

 7. Committee Reports

Economic Development and Zoning

Text Amendment on Zoning Regulations for Charter Schools

Mr. Rice reviewed the Apple Tree Charter School issue and the need to clarify the zoning regulations that apply to charter schools. A proposed text amendment is going to be considered by the Zoning Commission.  Private schools require a special exception in residential areas; this is not currently true of charter schools.

Mr. Alberti said there is wide community support for the proposed text amendment.  Mr. Borbely and Mr. Fengler also spoke in support of the proposed text amendment. Ms. Mack said charter schools are great need of space; currently some children are being housed in warehouses. She said she would abstain, as she did not have enough information to support the amendment. 

Motion: Mr. Rice moved that the ANC support the Committee’s recommendation to send a letter of support for the proposed text amendment to the Zoning Commission, and authorize ANC 6A testimony before the Zoning Commission.  It passed 5-0-3.

Zoning Definitions of Fast Food Restaurants

Mr. Rice stated that in C-2-A zones, which is what most of H Street is zoned, the Zoning Code sets out a distinction between restaurants and fast-food restaurants. If you open a restaurant, that's a matter of right -- you can just open it up. For a fast food restaurant, you have to get a special exception; that requirement is there because fast food restaurants are often associated with trash, high volume -- things that may create a problem if that fast food restaurant backs up on your residential property. 

Mr. Rice said fast food restaurants are allowed, but only allowed if they get the special exception, and the special exception establishes conditions for their operation. 

Mr. Rice said the ANC has been going back and forth with DCRA about the establishments on H Street, because DCRA couldn't find a McDonalds if it tripped over a Burger King on its way to a Kentucky Fried Chicken. None of the establishments on H Street are classified as fast food restaurants. Residents didn't have any opportunity to say they're concerned about where they have their Dumpster, or that there will be a lot of noise outside their restaurant, which should only be allowed to operate certain hours, or other conditions like that. 

Part of the problem is that maybe the definition of fast food is too difficult for DCRA to put into effect -- they just can't recognize a fast food restaurant when they see one. 

The current rule says 

A restaurant will be considered a fast food restaurant if the floor space allocated and used for customer queuing for self-service for carry out and on-premises consumption is greater than ten percent (10%) of the total floor space on any one (1) floor that is accessible to the public, and it exhibits one (1) of the two (2) following characteristics:

(a) At least sixty percent (60%) of the food items are already prepared or packaged before the customer places an order; and/or

(b) The establishment primarily serves its food and beverages in disposable containers and provides disposable tableware. 

He said it seems that DCRA has some problems calculating the floor area requirement, and some of these conditions are operating conditions -- you don't know how much pre-prepared food they have, or the extent to which they're using disposable tableware until after the owner has already invested money and the establishment is operating.

He invited residents to provide input on how "would we know a fast food restaurant when we saw one?" He said he was very pleased to hear a community comment laying out the criteria of a certain amount of sit-down spaces defining a restaurant. That's not what the current definitions say, but that might be something that we incorporate. The number of tables is not currently part of the criteria.

Sandy Bellamy said she was a resident of 6A02 and has volunteered with merchants for the past six years to develop a Strategic Plan and zoning to support it. All along, the plan was not meant to replace them or create a wholesale revitalization of the corridor and leave out the businesses that have supported the corridor for decades. The zoning was not created as a mechanism to get rid of merchants. She said Cluck U Chicken meets the 10% requirement for restaurants, does not use disposable containers -- they changed from disposable to plates and forks. 95% of the items on the menu are made to order -- the sandwiches, the salads, the chicken.  It's certainly not clear that Cluck U Chicken is definitely a fast food and needs to go through a whole other process. She said the director of DCRA conducted a thorough review and wrote an e-mail to Mr. Fengler before issuing the certificate of occupancy, saying that after a thorough review, DCRA has concluded that Cluck U Chicken has met all of the criteria for being a restaurant, pursuant to the DC Code.  She requested a motion from the ANC to work with Cluck U Chicken prior to the hearing, to see if an amicable solution could be worked out, so the establishment doesn't lose $300,000 of investment.

Douglas Wallace asked what happens if the establishment meets the criteria for restaurant, but the majority of customers want carryout. Mr. Rice said that two establishments that operate exactly the same can be classified differently -- as a carryout, restaurant or deli -- by DCRA. The key fact is that residents never get to participate in the decision of how that business operates. Vanessa Ruffin, a longtime resident, said that the City has left the burden on the neighborhood to resolve this ambiguous situation. 

Anwar Saleem said that the area zoning was never intended to be used to go after smaller stores.  He said that instead of creating an unnecessary divide, all of us should be trying to create a way to communicate and solve the problem. He said he tried to get the parties to sit down and talk before going to DCRA. He said he's not saying DCRA is totally right; the ANC isn't totally right; but we are all wrong if we don't sit down and communicate. 

Rich Luna invited Mr. Saleem and others to work on a better definition at the Economic Development and Zoning Committee so that everyone will know ahead of time exactly what the criteria are.  He said it would be great to support mom and pop operations in the community, but Cluck U Chicken is a franchise and not a mom and pop store.  

Mr. Luna said Cluck U has the opportunity and has long had the opportunity to bypass this entire process by just going through the special exception process. They're operating now – if they would just apply for their special exception, they could keep going until they go their special exception, and it would be a moot point.

A resident said Cluck U is providing jobs to the community – especially to young people. Don't take away jobs from people who already have them.

Bernard Gibson, the owner of Cluck U Chicken, said that under DCRA guidelines, Cluck U is operating within the definition of restaurant. He said Cluck U is a chain, but he is an individual owner of the franchise. He said he understands that the ANC is trying to clarify the regulations for the future – but what will the ANC do to make sure the three businesses here today are going to stay open? 

Mr. Tate, of Platinum Catering and a member of H Street and a homeowner on 14th Place, asked that there be a community dialogue that produces specific information about what we're looking for. He said business owners should communicate with each other and work together to improve H Street. He said the community does need jobs. 

Another small businessperson said that existing businesses should be grandfathered into the regulations. He said this would keep the community proactively together, and not splitting apart.

Ms. Beatty said that this was a good start in getting community comment, but that the committee needs to put this on its agenda – maybe even twice -- to get a good dialogue going.  Mr. Rice said that his committee would probably make a recommendation to the ANC to propose that the Zoning Commission make a text amendment to clarify the regulations.

Mr. Marshall said from what he hears in the community, there is an ugly stench of racism in the air – of people being displaced – and it's not good at all.  It seems the problem is with DCRA. If these establishments went through the proper channels and got the proper permits from DCRA, the government, who we're supposed to be able to trust – then why are they going to be penalized? He said just as much time should go into this discussion as the moratorium on singles. 

Mr. Borbely said that with the BZA hearing coming up on April 4, and with no more ANC meetings before April 4, if the ANC is to be open to any change, it has to happen today. He said it seems like there are two good reasons for the ANC to appeal: 1) either because the District made a mistake in issuing the c of o, and the ANC wants to be consistent and help the District follow the law; or 2) because there are problems with these restaurants, and neighbors want to have an opportunity to try to have a process that addresses issues of trash, rodents, noise, etc. He said his concern is that the ANC is not fully considering the cost of appealing and other options that may be available. He said community members have conveyed their perceptions that old businesses are being targeted – that's one cost. He said community members have also talked about the jobs that are at stake. He said the ANC should not automatically appeal even if it thinks DCRA may have made a mistake: the ANC should demand enforcement when there's something bad going on -- not just because it's a law. He said that as the committee has said, the definition is ambiguous – and so the definition should be clarified, but this business shouldn't be forced to pay the price. He suggested making a list of all the things neighbors are worried about, and seeing if Cluck U is willing to work with the community on those issues; if not, hit them hard. But if they are, then the ANC should do its best to work with them. He said that as he reads the 10% queuing space definition, Cluck U qualifies as a restaurant under the law  He said he hopes that the ANC considers taking some approach other than just appealing, no matter what.

Mr. Marshall said neighbors should go after DCRA and have DCRA give the businesses their money back. 

Mr. Rice said when he first started on the ANC, he heard many complaints from ANC Commissioners about what was going on behind the carryouts: rodents, grease, unbagged trash. So the ANC looked into the zoning code to see if there might be a process that residents would have some control and binding way of making sure that businesses were good neighbors. He said the ANC discovered that if a restaurant is a fast food restaurant, they have to have a public hearing: people get to come out and say, “I love this restaurant” or “I could live with this restaurant if their Dumpster was screened in.” So the ANC started appealing fast food restaurants as they came up. The first one was Blimpie. BZA said residents do have a role, and get to have a sense as to how these establishments operate. With Cluck U, DCRA dragged its feet, but then finally said it's a restaurant. So the ANC appealed Cluck U. The ANC is not fighting with Cluck U Chicken – it's fighting with DCRA. 

Mr. Rice said there is a way out, immediately, for Cluck U Chicken, for Birdland, and for any other place that's got a fast food model: to apply for a special exception at the Board of Zoning Adjustment. These businesses will continue to operate and a hearing will be scheduled, and residents will be able to come in to that hearing and provide input into whether there should be conditions on grease disposal or rodent control, for example. Establishments that want to open a fast food restaurant on H Street must apply for a special exception so that residents have a chance to weigh in on the proposed establishment.

Mr. Fengler said that the Cluck U franchise application said, “high-volume fast-food restaurant.” The ANC alerted DCRA and talked to the owner and said this looks like a fast food restaurant. The ANC has only 60 days to appeal, after the c of o is issued. It can only deal with restaurants that are coming to the corridor and is trying to ensure that all of the zoning code is uniformly enforced for all of the development to come. Cody's committee had two public meetings on this. The ANC filed this appeal almost six months ago. The ANC tried to be as loud as possible, telling everyone that it is protesting these types of establishments – so as not to surprise anyone. He said he believes the ANC has a case. He said he believes this establishment is more a fast-food restaurant than it is a restaurant. Fortunately, the District has BZA, an independent arbiter, to decide which interpretation of the regulations is correct. At one point, a majority of this Commission thought this was a fast food establishment. The BZA process allows the ANC to represent residents who have concerns about how this business is operating – it's so close to their backyard, there is no trash receptacle in the back, it's on the side, there's no alley. In a zone C2A, a fast food place requires an alley access. Mr. Fengler said he is not convinced that the ANC should change its approach at the last minute. If BZA rules that this is a fast food restaurant, then there will be a special exception process, which Mr. Rice talked about, and the public can weigh in.

Motion: Mr. Marshall moved that the ANC meet with the persons involved in the Cluck U Chicken case to try to resolve this issue before the April 4th BZA hearing.

Mr. Alberti said that the ANC's appeal already covers what Mr. Marshall is asking for. He said the Commission has recommended to the BZA that the business owner be allowed to continue to operate while their request for a special exception is reviewed, if they make such a request. If Cluck U Chicken makes a request for a special exception, they will be allowed to continue to operate, and it is during that process, which is legally binding with the city and is monitored by DCRA – it will be during that process that the ANC can sit down and talk with the owner and come to some agreement as to what the community needs from the owner and what the owner needs from the community; to come to an agreement as to how they could operate as a fast food restaurant under that special exception process.

Mr. Borbely said he is in full agreement that a meeting should be held to see if matters can be worked out, and he offered a friendly amendment that three people be appointed to officially represent the ANC, to make sure this is not just a meeting for the sake of meeting, but to make sure something could change as a result of the meeting. Mr. Borbely suggested   Commissioners Fengler, Rice and Marshall. Mr. Marshall accepted the amendment but Mr. Alberti objected.

Mr. Alberti said the proposal would mean throwing all the community input aside and allowing three commissioners to determine the fate of the ANC's recommendation. He said the ANC has tried to operate as openly and transparently as possible, and to pull that back and say three people can make a decision would not satisfy the requirements of the sunshine law and the efforts that Commissioners have made.

Ms. Beatty said she has a great deal of sympathy for dropping the appeal, and she has a great deal of sympathy for working with the owner, but she doesn't support even the original suggestion, because the ANC has gone down this path – it's too late to be rethinking everything as to whether the Commission is taking the right steps or not. 

Mr. Rice said that if the ANC doesn’t act tonight, there will be a hearing, and the BZA will either say the ANC is out of line, or the ANC is correct and this is a fast food restaurant and they should have gone through the special exception process. He said he thinks the ANC should let this process work itself out, so a neutral party can say who's right about this. He said he doesn't think it's right for three commissioners to go behind closed doors and work out some unenforceable side agreement. He said if it goes to BZA for a special exception, those conditions are enforceable – and that's something this neighborhood has lacked for a long time.

Ms. Ruffin asked how, other than going through the appeal, the ANC can fix DCRA. She said she is sympathetic, but rather than fighting with one another, the ANC should look to BZA to determine whether DCRA screwed up or whether the community is being unreasonable. 

A resident asked whether the discussion was about all four new establishments or just Cluck U. Mr. Borbely said Cluck U was the only establishment being appealed.  

Mr. Borbely said the question was whether the ANC wants to be working with businesses to fix problems, or not. It's easy to say let's just have someone else decide, but it costs thousands of dollars to hire lawyers, and there's a big risk: Blimpie's got shut down. Is that a risk the ANC is willing to take? Only the Zoning Commission can give clarity, by changing the definition. He said he supported the idea of the meeting, to see if something could be resolved. Two of the three commissioners meeting have been adamant about the appeal. Probably nothing would change, but this would give the sense that we're trying to meet, and trying to talk.  

Mr. Marshall said he just wanted another opportunity for the ANC to talk to the businesses – not any backroom negotiations. These aren't numbers and statistics; these are people's livelihoods; they're in our community. The government told them they were fine, and they opened up. Why not exhaust every opportunity to have discussion before going to this hearing?

The amendment failed on a 4-4 vote, with Commissioners Alberti, Beatty, Fengler and Rice voting against.  Mr. Borbely said it almost made no sense to have a meeting that couldn't change the ANC's position. Mr. Rice said he didn't know what would be discussed at such a meeting, because Cluck U Chicken seems to be very resistant to the idea that there should be a public meeting that has binding consequences and residents should have an opportunity to set conditions for their operation. They would go before a neutral panel and residents and the ANC.

The original motion failed by a vote of 3-4, with Commissioners Borbely, Ibangha and Marshall voting in support and Commissioner Mack abstaining.

Motion: Mr. Rice moved acceptance of the Committee’s report.  It was approved without objection.

Community Outreach

Motion: Mr. Fengler asked for support of the committee recommendation for the ANC to support the Capitol Hill Classic 10K Race on May 21st.  It was approved without objection.

Motion: Mr. Fengler asked for support of the committee recommendation for the ANC to support the National Marathon on March 25th.  It was approved without objection.

Motion: Mr. Fengler moved that the Community Outreach Committee report be accepted.  It was accepted without objection.

Public Safety Committee

Joe Bellino reported that the Committee was still looking into the question of a police substation on H Street, and the use of night court, and will meet with MPD.  He also reported that there had been a discussion of the “papering” process.  

Motion: Mr. Fengler moved the Committee’s recommendation that a letter be sent to Sharon Ambrose supporting modification of the noise ordinance.  Mr. Alberti said that he is in support of this in general, but the ANC has no details on the recommendation. Mr. Fengler said it would be a letter that would say we need  Councilmember Ambrose to work on a text amendment to solve the problem, without dictating how to solve that problem. Mr. Borbely said he supported a letter that says this is a problem we would like you to address, as long as it doesn't say here's what we think the answer is. Mr. Fengler said the letter will not specify  a solution. The motion passed without objection. 

Motion: Mr. Fengler moved that the report of the Public Safety Committee be accepted.  It was accepted without objection.

Mr. Fengler moved discussion of the letter supporting the MPD budget from New Business to the Public Safety Committee.  Motion: Mr. Alberti moved to send the Public Safety Committee-drafted letter supporting the MPD budget, with 14 items, with particular emphasis on the night court recommendation.  The letter should be sent to theCouncilmember Mendelson, cc'ing the Mayor, Chief Ramsey and the District Attorney. The motion passed without objection.

Schools and Libraries Committee

Mr. Borbely reported that it was reported at a community forum in January that Eastern High School was not receiving the tutoring assistance mandated by the No Child Left Behind Act.  Motion: Mr. Borbely moved that the ANC send a letter to DCPS Superintendent Janey to find out why the tutoring services are not being provided.  The motion passed without objection.  Motion: Mr. Borbely moved that the ANC send a letter to Dr. Janey to find out what the process is for including schools in the school modernization schedule, asking why Eastern is not included as one of seven schools on the current schedule, and saying the ANC looks forward to learning more about the Boston Latin proposal for Eastern.  The motion passed without objection. 

Motion: Mr. Fengler moved to accept the Committee report.  It was accepted without objection.

Transportation Committee

Omar Mahmoud reported that the committee had held its first meeting, and would meet again during the first week in May.  Motion: Commissioner Fengler nominated Victor McCoy to be a member of the committee. The nomination was accepted without objection.

Motion: Mr. Fengler moved to accept the Committee report.  It was accepted without objection.

Alcoholic Beverage and Licensing

Ms. Beatty reported that agreements had been reached with China House and Park Market.

Motion: Ms. Beatty moved acceptance of the ABL Committee’s goals.  They were accepted without objection.

Motion: Ms. Beatty moved acceptance of her committee report, which was done without objection.      

 8. New Business

Payphone Application

Motion: Mr. Marshall asked the ANC to oppose the installation of a payphone in the 700 block of H Street NE.  The motion passed without objection.

Approval of ANC Goals for 2006

Motion: Mr. Fengler moved the acceptance of the ANC’s goals for 2006.  They were approved without objection.

  The meeting adjourned at 9:10 pm.



