Advisory Neighborhood Commission 6A

Miner Elementary School

May 8, 2008

Minutes

The meeting convened at 7:05 PM.
  
Present:  Commissioners Alberti, Fengler, Holmes, Mack, Marshall
Absent: Commissioner Beatty, Nixon, Schultheiss

1. Community Presentation – AppleTree Institute Building Permits

Linda Argo, Director of the Department of Consumer and Regulatory Affairs (DCRA) and Matt LeGrant presented a detailed chronology of their perspective on the matter of granting permits to AppleTree Institute to renovate a building at 13812rh Street NE for a pre-school.  Ms. Argo, saying, “the saga is over” and that permits had been granted to AppleTree after a settlement was negotiated between the school and DCRA.  She apologized for mistakes that DCRA had made, and said that DCRA had undertaken a “careful, extended” process along with the District Department of the Environment (DDOE) to check for hazards.  She said she had checked out the authority of the Charter School Board and found it had no jurisdiction over AppleTree Institute.  She said she wanted to look out for the community, without being “over the top” in case of litigation.

She said she had called the Applicants back after the Zoning Commission order, and said they had to look at the plans again after the September 14th Zoning Commission decision, because the previous permits that had been issued were wrong.  She said she knew within an hour of the new permits being granted that it was wrong to issue the permits because the review was not complete.  But the permits did not come back.  The plans were sent back to DDOE for continued review, and they were returned in March, when they were still in conversation with AppleTree about returning the permits.

She called on Mr. LeGrant to explain that two conflicting zoning rulings apply.  Mr. LeGrant said that it is a complex case, with the Zoning Commission ruling appealed to the BZA, and a thorough review had to be undertaken.  The central point is that after the Zoning Commission revised its own rules, DCRA placed another hold on the permits to see which regulations applied.  A concurrent review was undertaken with DDOE.  The question is when does the permit vest, and which rules apply at the time.  The Zoning Commission decision was October 29th and the BZA date, August 19th, preceding it. making the BZA ruling the effective ruling.  He said the decision was not reached lightly, and it was reached by looking at what is the rule of law.

Mr. Fengler asked what the result of the DDOE investigation was, and was told that on March 28th the head of the hazardous materials division gave the site clearance. He then gave the ANC’s perspective, which is that it appears to have been a race between the Zoning Commission and the BZA, and that David Holmes, who is the ANC’s volunteer representative and negotiator in this matter should not have been left out of consultations and negotiations.  The ANC can argue, he said, that the permit process was up for review because of the DDOE report.  It seems everyone was included in the decision-making process except the community.  Two parties have settled, but the third has not.

Mr. Holmes read from an order issued by the Office of Administrative Hearings, which said that because the ANC has objected to the Order to Dismiss filed by DCRA and AppleTree, it has until May 15th to file its objections, and the other parties have until May 24th to respond.

Mr. Fengler said that the issue of fairness has to be considered and have to be able to say that all perspectives were included in the decision-making process.  Mr. LeGrant said that the “public input process” is a bit mechanical, and Ms. Argo said that she didn’t have an answer for the ANC, but that there are a number of lawyers on staff that advise DCRA that work for the Office of the Attorney General making decisions, and it all turns on the rule of law.  Mr. Fengler said he was deeply disappointed to hear that.  Ms. Argo said she believes that the attorneys may “have made a conscious decision to restrict ANC access given DCRA’s exposure to District taxpayers.”  Mr. Fengler said that would be even more alarming, because issues of governance and exclusion are involved.

Mr. Alberti thanked Ms. Argo for being so detailed, but the bottom line is that left out was the piece of the law that says that the BZA ruling is conditional and that certain things have to be in effect on the date of the ruling, and that “plans and information are sufficiently complete,” and that DCRA knew that the plans were not sufficiently complete because the DDOE report was not complete.  Mr. LeGrant said that the issue with the DDOE report was soil contamination, and did not bear on the plans for the layout of the school.  It is a separate issue not related to zoning.  Mr. Alberti pointed out that it is a 9,000 sq. ft. project, budgeted at $250 a square foot, which is well over the threshold for an environmental review, which is required prior to zoning permits are issued.  Mr. LeGrant said he didn’t require an environmental review, and Ms. Argo said that DCRA had said it was not necessary on the basis of information provided by the applicant.  Mr. Alberti said that the applicant’s estimate of the project costing only $1.25 million was a low-ball figure, and that any layperson could see that it was a lot more expensive.  He asked whether DCRA requires contractors to assess self-certification.

Mr. Holmes said he had a right to be there.  He also asserted that Mr. Bergstrom of the Office of the Attorney General pointed out a contrary law, and there was a contrary reading of the law within OAG.  He asked whether there had been any investigation as to whether there was any corruption involved in the granting of the permits.  Ms. Argo responded that the Office of Public Integrity and DCRA’s internal investigation team and permit expeditors did a full investigation to see if there was any problem with the granting of the permit.  All the documents, she said are in the permit file and are available through FOIA.  She was told that ANCs are not required to go through the FOIA process.

Margaret Holwell pointed out that Appleree’s website claims the project will cost $1.5 million.  The project will cost at least $2-2.5 million.   She asked why DCRA can prosecute AppleTree for filing false information.  Ms. Argo said it was difficult to prosecute without having hard information in hand.  Mr. LeGrant added that if the information is fraudulent and the permit applications were submitted erroneously, if not fraudulently, they would certainly take a hard look at it.

Mr. Fengler asked what drove DCRA to reach a settlement at this point.  Ms. Argo said that it would have been premature prior to this point, and DCRA determined it was a valid permit.  She said she can’t think of another case that took as long or was as detailed as this one to resolve.

Richard Sundburg pointed out that the ANC is the voice of the local community, and agencies are required to consult with it, and Shauna Holmes asked how a settlement could have been negotiated without the participation of the intervener, or knowing the intervener had been excluded. Mr. Alberti added that at the least DCRA should have informed the ANC that it was in negotiation with AppleTree. 

Ms. Argo concluded by saying that a balance has to be struck between the community and applicants, and a safe and healthy environment has to be created for citizens.  She said that she hopes that DCRA is a better place since she’s been there, and that if you do something for someone you end up pissing someone else off.  She said she wants things to be transparent, and she is deeply apologetic for the problems that have been created with this issue. 

 2. Agenda
The April agenda was adopted without objection.

 3. Minutes

Ms. Mack asked that her SMD report be changed to read “…that a child was shot in her SMD on March 28th”.  The minutes were adopted as amended.

 4. Officers’ Reports
Chair
Mr. Fengler reported that the City Paper, in an issue on the Best of Washington, said that ANC 6A was listed as the Best ANC in the District.

Vice Chair

Mr. Holmes reported that he and Mr. Alberti had testified at the City Council on the AppleTree issue.  He also reported that the proposals for the renovation of the police and fire stations have been issued, with comments due by the end of May. The proposals are on the ANC’s website.

Treasurer

 5. Officer Reports
Vice Chair
Mr. Holmes reported that the ANC has been given intervener status in the AppleTree case, the first time an ANC has been granted status in an Administrative Law hearing.

He also said that the package of modifications to the ANC law that the ANC had approved was moving forward at the City Council.
Treasurer
Treasurer’s Report

Mr. Alberti presented the Treasurer’s Report.  The opening balance of the checking account was $9,964.04.  There was an allotment from the District government in the amount of $6,019.50. The savings account had an opening balance of $4,179.80, and there was an interest payment of $1.06, for a balance of $4,180.94.  The following disbursements were approved: $36.15 to FedEx/Kinkos for copying expenses (Check #1374); and $127.50 to Roberta Weiner for the transcription of minutes (Check #1375).  The closing balance was $15,819.89.  The report was adopted without objection  

Motion: Mr. Alberti moved/Mr. Holmes seconded a motion to approve the Quarterly Report for the second quarter of FY08.  The motion was adopted without objection.

Motion: Mr. Alberti moved/Mr. Holmes seconded a motion that $600 be approved for copying for ANC materials, and that up to $60 be approved for copying for each Committee’s materials and each SMD’s materials for the next month.  The motion was adopted without objection

 6. Single Member District Reports
Mr. Mack reported that a community outing was planned for May 31ar.

Mr. Holmes reported that the Ward 6 Arborist reports that there are not sufficient funds for tree removal.

Mr. Alberti reported that thee will be a silent auction and talent show for the benefit of Mary School.  He also reported that he has been dealing with the Department of Health and Animal Control about a vicious dog that has been guilty of at least five attacks on other, leashed dogs, and a mother with a child, resulting in serious injuries in at least two instances.  He has been dealing with DOH, unsuccessfully, for at least a month, and can’t get them to investigate and get the owner’s information.

Mr. Marshall reported that residents of the his SMD are having problems finding parking spaces near H Street because of the RPP, and reported that one constituent had fallen asleep in her car waiting for a space.  He also reported that he has received a lot of e-mail about the green triangle at 12th St., and West Virginia and Florida Avenues NE, which is too heavily trafficked for a dog park or a playground.  He is establishing a committee to develop a plan for keeping the area green.

 7. Committees
ABL

Motion: Mr. Fengler moved/Mr. Holmes seconded a motion to nominate Seth Haring to be a member of the committee. The motion passed without objection

The Committee’s report was accepted without objection.  

Economic Development and Zoning
The Committee had no recommendations

The Committee’s report was accepted without objection.  

Community Outreach
There were no recommendations from the Committee.

The Committee’s report was accepted without objection.  

Public Safety
There were no recommendations from the Committee.

The Committee’s report was accepted without objection.  

Transportation
Pilgrim Baptist Church Elevator
Motion: Mr. Fengler moved/Mr. Alberti seconded a motion to accept the Committee’s recommendation that the ANC send a letter of support for a public space permit for Pilgrim Baptist Church for the construction of an elevator outside the church.  The motion passed without objection.

Kingsman Field Dog Park

Motion: Mr. Fengler moved/Mr. Holmes seconded a motio9n to accept the Committee’s recommendation to send a letter of support for the Hill Hounds dog park proposal for Kingman Field to the proper city officials at the Department of Parks and Recreation.  Mr. Alberti asked that a request be included in the letter that the ANC be allowed to see the final plans before the park is implemented.  The motion passed without objection.

H Street Curb Cuts
Motion: Mr. Fengler moved/Mr. Marshall seconded a motion to accept the Committee’s recommendation that the ANC send a letter to DDOT requesting that curb cuts serving vacant properties in ANC 6A be removed during streetscape construction, allowing for curb cuts to be re-installed that are legally obtained through the proper process.  The motion passed without objection.

1900 Constitution Avenue NE Curb Cut

Motion: Mr. Fengler moved/Mr. Holmes seconded a motion to accept the Committee’s recommendation that the ANC send a second letter of support for the revised curb cut and public space application for 1900 Constitution Avenue NE.  The motion passed 4-0-1, with Commissioner Alberti abstaining.

Rosedale Avenue Traffic Calming Petition

Motion: Mr. Fengler moved/Ms. Mack seconded a motion to accept the Committee’s recommendation that the ANC send a letter of support for the already-filed 1600 Rosedale Avenue NE traffic calming petition and request a formal response within 30 days.  The motion passed without objection.

The Committee’s report was accepted without objection.  

 8. New Business
Singles Moratorium Legislation
Legislation is now pending in the City Council to prohibit single sales of alcoholic beverages in Wards 7,8 and 4.  Councilmember Wells has asked Ward 6 ANCs whether parts of the Ward should be included in the legislation.  Motion:  Commissioner Fengler moved/Commissioner Alberti seconded a motion to refer the issue to the ABL committee for its recommendation.  The motion passed without objection.

Appointment of Don Dinan in AppleTree Matter
Motion: Mr. Holmes moved/Mr. Alberti seconded a motion to approve the appointment of Don Dinan to represent ANC 6A in the Orifice of Administrative Hearings and BZA hearings in the AppleTree matter.  The motion passed without objection,

The meeting was adjourned at 9:10 p.m. 

